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BOUDI N, Chief Judge. On February 18, 1997, the

def endant - appel | ant , Jaime Garcia-Torres (a/k/a "Coque"),
participated in the nmurder of one Eddi e Vazquez i n Ponce, Puerto
Rico. He has since been convicted of the nurder and sentenced
in Commonweal th court to a long prison term In this appeal

Jaime contests his federal conviction for drug conspiracy and
rel ated of fenses based on the sanme nurder.! A brief precis of
the facts, based on trial evidence favorable to the governnment,

United States v. David, 940 F.2d 722, 730 (1st Cir.), cert.

deni ed, 502 U.S. 989 (1991), will set the scene.

During the 1990s, a nunber of drug dealers sold their
wares from drug points located in or around Ponce. \Wile the
poi nts were controlled by individuals, the owners assisted each
other in obtaining and distributing drugs and acted together
agai nst perceived threats to their businesses. 1In 1994 or early

1995, Angela Ayala-Martinez ("Ayala") energed as a central

The federal offenses were conspiracy to possess cocai ne and
heroin with intent to distribute, 21 U.S.C. 88 841(a)(1), 846;
using and carrying a firearmduring and in relation to a drug-
trafficking crime, thereby causing the death of a person, 18
US.C. 88 924(c)(1), (j); and conspiracy to do the sanme, 18
U S.C. 8§ 924(0).
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figure when she began to receive major offshore drug shipnents
and becane a major supplier to drug points in the area.

One of the owners supplied by Ayala was Tomry Garci a-
Torres (no relation to Jaine), who controlled the La Cantera
drug point with his two brothers (Manuel and Andres) and other
hel pers. Sonmetinme in 1994, Tommy found that a | arge anount of
noney was m ssi ng and bl anmed his brother-in-law"Gerardito", who
lived with his own brother "Nelsito" across the street from
Tommy. After sonme hostilities involving firearnms, Gerardito and
Nelsito | eft the nei ghborhood and began associating with M chael
Vazquez, who lived a few bl ocks away. Neither M chael nor his
fat her, Eddi e Vazquez, were engaged i n drug dealing, but Tommy's
group resented the Vazquezes' association with Gerardito and
Nel si t o. At one point, one of Tommy's gunnen shot M chael
al t hough not fatally.

Al t hough this quarrel was tenporarily patched up by
Tommy paying Eddie for Mchael's nmedical expenses, M chael
continued to associate with Gerardito and his friends to the
poi nt of helping them shoot at nenbers of Tommy's group at
Tommy's drug points. In return, nenbers of Tommy's group began
har assi ng Eddi e. Further violence followed between the two
si des and, while the Vazquezes took no part in drug dealing, the

Garcias' drug point suffered sonme |oss of customers due to the
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vi ol ence. More violence followed, and Tommy's group began to
fear that Gerardito mght try to take over their drug point.

This fear grew when in August 1995 Tommy was nurder ed
and suspicion fell on the Vazquezes. Mirders in both directions
followed in 1996 and 1997. In 1998, Tommy's group, now | ed by
his surviving brother Manuel and others, |ocated the Vazquezes'
new residence and devised a plan to kidnap and nurder them
Ayal a, Manuel, a co-worker Deri Ventura, and Edw n Ml endez
(al/ k/a "Danny Gongol on"), pool ed $20,000 to inplenment the plot.
Gongol on was the owner of other drug points and was in the past
a supplier to Ayal a.

At this point Jaime first entered the scene. Manuel
told the other plotters that Jaine--who was apparently then
working as a freelance gunman or supplier of guns--had
connections with men who woul d pose as police officers. On the
ni ght of February 17-18, 1997, the supposed officers visited the
Vazquezes' house in Guayama and carried off Mchael in the early
nmorni ng hours. Just before the kidnapping, Manuel and others
had gone to get guns from Jai me, who provided themand then (for
reasons unknown) chose to go along with them

As the kidnapping devel oped, Manuel's group and the
pretend policenmen took M chael Vazquez and fled in several cars.

Eddie and his wife pursued them fruitlessly, then went to the
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Guayama police station, and then finally sought to call the
Ponce police from a pay telephone. VWile Eddie was on the
phone, Jaine and Andres Garcia drove up in a car and shot and
killed him The police caught Jaime and Andres near the scene,
and Eddie's wife identified themas the killers. By this tinme,
M chael Vazquez had been murdered by Manuel and Ventura.

Jai nre was charged on February 16, 2000, in the three-
count indictnment already descri bed. The governnment's theory was
that by participating in the nmurder Jai me had become part of an
overall drug distribution conspiracy involving Ayala, Tomy and
his brothers, and others; that Jaine's assistance in the nurders
conprised his adherence to the conspiracy; and the use of (or
conspiracy to use) a firearm or firearns "during and in
relation" to the drug conspiracy, and the resulting death,
violated the other two federal statutes. See note 1, above.

During four days of trial, the governnment presented t he
gi st of what has been described along with further details--
| argely not involving Jaine--about drug operations in Ponce
conducted by Ayala, the Garcia brothers, and others associ ated

with them?2 Anple evidence showed that Jainme had partici pated

2Much nore extensive evidence of the sane events was
presented in the forty-day trial of the main drug conspirators.
See United States v. Martinez-Medina, . F.3d ___ (1st Cir.
2002).
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in the nurder but the only other evidence that connected Jai ne
with drug matters in any way were two hearsay statenents,
adm tted over objection, suggesting that Jainme had at one tine
wor ked as a guard for an i ndependent drug poi nt owner naned Rafa
and that Jainme had then beconme an independent gunman for hire.

After the judge denied a nmotion for judgnent of
acquittal, the jury convicted Jaine on all three counts. Jaine,
who is already serving an 18-year Commonweal th sentence for the
murder, was sentenced to life inmprisonment for the drug
conspiracy as well as sentences on other counts and various
ot her penalties. He now appeals, raising only two issues: the
sufficiency of the evidence and the adm ssion of the Rafa-
rel ated hearsay statenents.

On this appeal, our focus is on the drug conspiracy set
forth in count one. The governnent's claim was that by
participating in the nmurder and providing help incident to the
ki dnappi ng, Jainme thereby became a nenber of the conspiracy
involving the Garcia brothers and others to possess drugs for
di stribution. The other two counts depend on this prem se: each
posits firearns-rel ated action by Jaine, "during and in rel ation
to a drug trafficking crinme," and the only drug trafficking

crime pointed to is the count one conspiracy.



For Jainme to join a drug conspiracy, it was necessary
t hat he agree, whether by words or action, to join with others
in the enterprise--here, to possess drugs for distribution

United States v. I|nnamorati, 996 F.2d 456, 469-70 (1st Cir.

1993), cert. denied, 510 U. S. 1120 (1994). MWhatever the breadth

of the drug conspiracy in which the Garcia brothers were
i nvol ved, there is no evidence that Jainme was associated with
any phase of their drug collection, handling, or sales.
Nevert hel ess, a drug conspiracy may involve ancillary functions
(e.qg., accounting, communi cations, strong-armenforcenent), and
one who joined with drug dealers to perform one of those

functions could be deened a drug conspirator. See United States

v. Gonez-Pabon, 911 F.2d 847, 853-54 (1st Cir. 1990), cert.

deni ed sub nom Benitez Guznan v. United States, 498 U S. 1074

(1991).

There is no direct evidence of any explicit agreenent
by Jaine to join the drug conspiracy and the mai n evi dence of an
inplicit agreenent is that he furnished hel p of several kinds in
the nurder of Eddie Vazquez and the kidnapping and the
subsequent nurder of M chael Vazquez. A drug conspirator need

not know all of the details of the conspiracy, United States v.

Nueva, 979 F.2d 880, 884 (1st Cir. 1992), cert. denied, 507 U. S.

997 (1993), but it is hard to imge how soneone furnishing a
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peri pheral service to a drug conspiracy could be deenmed to
"join" that conspiracy unless he knew both that the drug
conspiracy existed and that the peripheral service being
furni shed was designed to foster the conspiracy.

Both points are critical. No one can join a conspiracy
wi t hout knowl edge of its existence--the gravamen i s an agreenent

to commt an offense. |nnanmorati, 996 F.2d at 469-70. And even

with know edge that a conspiracy exists, one who allegedly
"joins" only by furnishing sone peripheral service can hardly be
deenmed to have "agreed" to conspire through his conduct unless
he has the aim to forward or assist the conspiracy. Uni t ed
States v. Morillo, 158 F.3d 18, 23 (1st Cir. 1998). [If Jaine
did not know that the nurders of Eddie and M chael were in aid
of the drug conspiracy, his assistance could hardly count as
del i berate adherence to it. |d. at 23-24.

On the first requisite--Jainme's know edge of the drug
conspiracy--the evidence is painfully thin. Per haps nany
crimnals in a nodest sized city know sonmet hi ng about the names
and activities of other crimnals; and it is true that one of
the drug conspirators knew enough about what Jaine did to seek
out his help in setting up the kidnapping and nurder. But the

only specific evidence that cones cl ose to suggesting that Jaine



knew nmuch about the drug business in Ponce cones fromthe two
di sputed hearsay statenents.

The first of the two statenents came from Gongol on, who
participated in organizing the kidnapping and nurder and
testified for the governnent. He testified that according to
Rafa, the independent drug deal er nentioned earlier, Jainme had
once worked as a drug point guard for Rafa and | ater becane a
gunman on his own behalf. A second governnent w tness, Ganmali el
Gogl as, testified to a somewhat sinilar statement associating
Jaime with Rafa, made by Manuel Garcia to Goglas outside of
court. These statenents, if adm ssible, mght support an
i nference that Jaine had enough connection with the drug trade
in Ponce to know that the Garcia brothers and others were
operating a drug conspiracy.

Whet her either statement was adm ssi bl e under the co-
conspirator exception is open to doubt. The governing rule
permts a hearsay statenment by a fell ow conspirator against the
defendant if made during and in furtherance of the conspiracy;
but while adm ssibility is decided by the judge and requires
only a preponderance of evidence to establish the predicate,
sone evidence of the conspiracy independent of the hearsay
statement itself is required. Fed. R Evid. 801(d)(2)(E);

United States v. Sepulveda, 15 F.3d 1161, 1181-82 (1st Cir.
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1993), cert. denied, 512 U. S. 1223 (1994). Here, Jai nme says
that there was no independent evidence that he and the
decl arants were nmenbers of any conspiracy.

The governnment says (unhel pfully) that the main drug
conspiracy--which it builds around Ayala, the Garcia brothers,
and others--was anply established. But this is beside the
poi nt : Rafa's out-of-court statenment was adm ssi bl e against
Jaime only if they were part of the same conspiracy; that

conspiracy was at best one to run Rafa's separate drug

operation; and there is noreover no independent evidence of that
conspiracy unless one counts as adequate corroboration the
hearsay statenent--al so connecting Jainme and Rafa with drugs--
made by Manuel Garcia and testified to by Gogl as.

The statenent nade by Manuel to Gogl as, however terse,
is at | east arguably adm ssible because Manuel and Jai ne can be
viewed as conspirators to kidnap and nurder M chael and Eddie
Vazquez; that nurder conspiracy is independently corroborated;
and the statenent by Manuel was allegedly made to Goglas after
the nmurder during the attenpted cover up. So long as the
statenent is made during the conspiracy, the "in furtherance”

requirenment is admnistered flexibly. See United States v.

Flores-Rivera, 56 F.3d 319, 330 (1st Cir. 1995). 1In all events

def ense counsel objected to the statenent only on grounds of
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rel evance; the statenent is clearly relevant and any cl ai m now
that it was inadm ssible hearsay falters on the plain error
rule.?

This second statenent furnishes what may be adequat e,
al though still thin, evidence fromwhich a jury m ght suppose
that Jai me knew sonet hing about the Garcia brothers and their
associ at es. In addition to the hearsay statenment, Goglas
testified that Rafa, at sonme point in time, supplied drugs to
Manuel Garcia's father-in-law, and nay have distributed drugs on
at |east one occasion to Mnuel's drug point. The hearsay
statement creates a |link between Jaine and Rafa, and there is
this tangential affiliation between Rafa and Manuel Garci a.
Even so, there is no evidence that Jai ne ever net Manuel or even
wor ked for Rafa at the time this affiliation existed.

Assunming this is adequate to show that Jai me knew about
the Garcia brothers' drug conspiracy, it remains a fatal flaw

that virtually no evidence shows that Jaine knew, or even had

3If the second hearsay statenent is treated as adm ssi bl e,
the first is redundant. The main rel evance of either is to give
Jai ne sone specific knowl edge of the drug trade in Ponce based
on nore than specul ation, and either one of the two statenents
serves that purpose. Although the first statenent includes the
addi tional and arguably prejudicial addendum that Jaine then
turned into an independent gunman, this hardly matters in this
case because there 1is wvirtually no dispute that Jaine
participated in Eddie and M chael's killing. United States v.
Ise, 135 F.3d 200, 209-10 (1st Cir. 1998).
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reason to suppose, that the kidnappi ng and nmurder were in aid of
t hat conspiracy. True, drugs are a common source of violence;
but in this instance Eddie and M chael were not in the drug
busi ness, and there are plenty of other reasons for violence
(debts, revenge, personal aninosities). Nor is there any basis
to infer that Jainme was actually involved with the Garcia drug
conspiracy and therefore woul d have known of the threat posed to
it by the Vazquezes.

Concei vably, Jainme m ght have asked why those who
solicited his help wanted M chael ki dnapped and nurdered. But
there is no evidence that this occurred, nor is it obvious that
a professional independent gunman and weapon supplier would
demand such information. And, if he had asked, it is pure
specul ation to i magi ne what he would have been told, given the
m x of drug business and personal vendetta notives for the
ani nmosity and viol ence.

In sum the evidence is insufficient to show beyond a
reasonable doubt that Jainme, when participating in the
ki dnapping and nurder, knew that he was aiding the drug
conspiracy. Wthout a solid basis for inferring such an
awar eness, Jainme stands liable for the nurder under Puerto Rico
| aw- -for which he has been convicted in Conmonweal th court--but

not for the federal drug conviction. The governnent nakes no
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argument that the other two counts, both dependent on actions by
Jainme "during and in relation to" a drug crinme, can stand if the
drug conspiracy conviction falls.

The judgnment isreversed and the matter i s remanded for

entry of a judgnment of acquittal.
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